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INTRODUCTION

Although the Tribal Court dismissed most of the Complaint in this case,
the Tribal Court found that it could “order prospective injunctive relief upon a
finding of an ICRA violation in order to avoid future violations.” The Tribal Court
therefore permitted Appellees’ claims seeking “prospective injunctive relief to
enjoin the [Appellants] from violating the [Appellees’] rights . . . by failing to
adhere to Article V1, Section 5 of the TAT” to survive. This injunctive relief is
impermissible because it merely orders the Tribal Business Counsel (“TBC”) to
comply with the MHA Constitution in the future. And the Tribal Court cannot
grant any more specific relief because any injunction specifying actions the TBC
must take in the future regarding expenditure of tribal funds would contravene
the MHA Nation Constitution itself. The Tribal Court’s denial of Appellants’
motion to dismiss as to prospective injunctive relief must, therefore, be
reversed. This Court should remand with an instruction to dismiss the

Complaint in its entirety.
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STATEMENT OF THE CASE

| MHA Governance and the MHA Nation Constitution

The TBC is the Tribe’s sole governing body. MHA Nation Constitution
Art. III § 1, Art. VI § 3. The TBC consists of six councilmembers elected from
each segment of the Fort Berthold Indian Reservation, and one chairman

elected at large.

The MHA Nation Constitution confers broad authority on the TBC to
manage the Tribe’s affairs. Article VI, Section 3 provides that the TBC is granted
“all necessary sovereign authority - legislative and judicial - for the purpose of
exercising the jurisdiction granted by the People in Article I of this
Constitution.”! Article VI, Section 5— the section that is the subject of the Tribal
Court’s order being appealed — grants the TBC the authority to “manage all
economic affairs and enterprise” of the Tribe and to “administer any funds or
property” controlled by the Tribe. And Article IX, Section 6 provides that the
TBC is “authorized and empowered to acquire by purchase . . . any lands or

interest in land for and on behalf of” the Tribe.

1 Article VI, Section 3 grants the TBC the authority to “delegate to the
Tribal Court such judicial power and authority as may be necessary to realize
the jurisdiction granted by the People.”
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II. Procedural History

Appellees are enrolled members of the Three Affiliated Tribes. Appellees
brought nine causes of action against the TBC and the TBC's elected members,
asserting that the TBC violated the MHA Nation Constitution and the Indian
Civil Rights Acts (ICRA) by utilizing executive actions, rather than public
resolutions, to expend Tribal funds; improperly keeping council records; and
failing to provide requested voter information. See generally Compl. The bulk of
Appellees’ complaint concerned the TBC’s expenditure of tribal funds to
purchase properties in Las Vegas, asserting that that Appellees have a
“communal property interest” in tribal resources and that the TBC deprived
Appellants of this communal property without due process of law in violation
of the ICRA. E.g., Compl. at 46. The Complaint sought prospective injunctive

relief, retrospective injunctive relief, and other equitable relief. Compl. at 38-49.

Appellants moved to dismiss Appellees” complaint for lack of subject
matter jurisdiction, arguing that the TBC's sovereign immunity and political
question doctrine barred each claim because the MHA Nation Constitution
vested broad, discretionary authority to manage the economic affairs of the
Tribe in the TBC alone. See Mem. in Support of Defs.” Mot. to Dismiss
(hereinafter “Defs.” Mot.”). Appellants further argued that the ICRA does not

encompass the kind of communal property rights asserted by Appellees,
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thereby requiring dismissal of Appellees” complaint. See Reply Mem. in

Support of Defs.” Mot. to Dismiss.

The Tribal Court granted Appellants” motion to dismiss as to the bulk of
Appellees’ claims, finding that these claims were “simply not justiciable under
the political question doctrine as they ask[ed] th[e] Court to substitute their and
its opinions for how the [Appellants] should operate the government.”
Addendum 1, Order Granting in Part and Denying in Part Defs.” Mot. to
Dismiss, (hereinafter “Order”) at 22. The Court also “reject[ed] the [Appellees’]
arguments that they have a ‘communal’ property interest in all tribal resources

under the ICRA.” Compl. at 2-3.

The Tribal Court found, pursuant to Article VI, section 5 of the MHA
Nation Constitution, that while the TBC maintains ultimate authority to expend
tribal funds, it must provide “some public notice in the form of an ordinance or
resolution” to enable Tribal members to “exercise their right to petition for
referendum election to overrule the TBC.” Order at 4. The Tribal Court further
found that Appellees had a due process right to referendum under the ICRA
and that it could “order prospective injunctive relief upon a finding of an ICRA
violation in order to avoid future violations.” Order at 2-3, 19, 22. The Tribal
Court therefore denied Appellants’ motion to dismiss “insofar as the complaint

... seeks prospective injunctive relief to enjoin the Defendants from violating
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the [Appellees’] rights . . . by failing to adhere to Article VI, Section 5 of the

TAT.” Id. at 25.

The Tribal Court then specifically defined the Appellees’ surviving
claims — paragraphs 106-110 and 117-18 of Count I, paragraph 135 of Count II,
paragraph 151 of Count VI, and Count V. Id. at 23-24. The TBC and named
Council Members appeal from the Tribal Court’s denial in part of their motion

to dismiss.

STANDARD OF REVIEW

This Court has appellate jurisdiction pursuant to MHA Appellate Rule of
Procedure 3. See also Fant v. City of Ferguson, Missouri, 913 F.3d 757, 759 (8th Cir.
2019) (stating that it is a “well-established principle that an order denying a
claim of sovereign immunity is subject to interlocutory appeal under the
collateral order doctrine”). In the absence of applicable tribal law, the Court

may apply United States federal law. See Plains Com. Bank v. Long Fam. Land &

Cattle Co., 491 F.3d 878, 888 (8th Cir. 2007), rev'd on other grounds, 554 U.S. 316,
128 S. Ct. 2709, 171 L. Ed. 2d 457 (2008). Consistent with Eighth Circuit courts,
this Court reviews de novo the denial of a motion to dismiss. E.g., Lane v. Nading,

927 F.3d 1018, 1022 (8th Cir. 2019).

MHA Nation courts must grant considerable deference to the TBC. The

TBC is the Tribe’s sole governing body, with both legislative and judicial
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power. MHA Nation Constitution Art. IIl § 1, Art. VI § 3. Tribal courts must
defer to the TBC’s interpretation of its orders and its own authority unless it is
clearly unreasonable. See Pearsall v. Tribal Council for the Confederated Tribes, No.
02-02-004, 2003 Grand Ronde Trib. LEXIS 13, at *33 (Grande Ronde Tribal Ct.

Feb 19, 2023).

ARGUMENT

I.  The Tribal Court should have dismissed Appellees’ surviving claims
because those claims do not seek appropriate injunctive relief.

In its order, the Tribal Court properly found that the majority of
Appellees’ claims did “not present a justiciable claim under the political
question doctrine.” The Tribal Court recognized that it could only grant relief
that “fits within the parameters of constitutional waiver” and that it could not
“dictat[e] to the [Appellants] how to do what they are exclusively vested with

the authority to do under the Constitution.” (Order at 22-23.)

Despite recognizing the limitations on relief it could grant against the
TBC, the Tribal Court determined that a small subset of claims could proceed.
Specifically, the Tribal Court found that it had authority to issue “prospective
injunctive relief to enjoin the [Appellants] from violating the [Appellees’] rights
... by failing to adhere to Article VI, Section 5 of the TAT” Id. at 25 (emphasis

added).

10
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Courts may not issue injunctive relief that merely orders compliance with
the law in general —injunctive relief must be specific. Here, though, the Tribal
Court cannot issue any more specific prospective injunctive relief because
doing so would encroach upon the TBC’s constitutional authority by dictating
how the TBC should operate in the future. Because the Tribal Court cannot
issue the injunctive relief sought as to the sole remaining issues, the Tribal

Court should have granted the motion to dismiss in its entirety.

A. The Tribal Court cannot order an injunction requiring the TBC to
generally obey the MHA Constitution.

Pursuant to the analogous Fed. R. Civ. P. 65(d), a court may order
injunctive relief only in specific terms and “must describe in reasonable
detail . . . the act or acts restrained or required.” The Eighth Circuit has ruled
that an injunction that “does little or nothing more than order the defendants to
obey the law is not specific enough.” Daniels v. Woodbury Cnty., Iowa, 742 F.2d
1128, 1134 (8th Cir. 1984). The United States Supreme Court has found that this
specificity requirement is not merely a technical requirement; rather, “[t]he Rule
was designed to prevent uncertainty and confusion on the part of those faced
with injunctive orders.” Schmidt v. Lessard, 414 U.S. 473, 476 (1974). See also,
Calvin Klein Cosms. Corp. v. Parfums de Coeur, Ltd., 824 F.2d 665, 669 (8th Cir.
1987) (“Broad language in an injunction that essentially requires a party to obey

the law in the future is not encouraged and may be struck from an order for

11
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injunctive relief . . . .”); Longshoremen's Ass'n, Loc. 1291 v. Philadelphia Marine
Trade Ass'n, 389 U.S. 64, 76 (1967) (setting aside an injunction that merely
ordered a party to abide by an arbitrator’s vague award); Wright & Miller, 11A
Fed. Prac. & Proc. Civ. § 2955 (3d. ed.) (“[O]rders simply requiring defendants
to “‘obey the law’ uniformly are found to violate the specificity requirement.”)
(citing Lineback v. Spurlino Materials, LLC, 546 F.3d 491 (7th Cir. 2008); Hughey v.
JMS Development Corp., 78 F.3d 1523 (11th Cir. 1996); Louis W. Epstein Family
Partnership v. Kmart Corp., 13 E.3d 762 (3d Cir. 1994); Elend v. Sun Dome, Inc., 370
E. Supp. 2d 1206 (M.D. Fla. 2005); and Kemin Foods, L.C. v. Pigmentos Vegetales

Del Centro S.A. DE C.V., 369 F. Supp. 2d 1075 (S.D. Iowa 2005)).

"

Moreover, an order requiring a party ““to “provide all constitutional
rights’ is essentially an order requiring Defendants to obey the law and is
impermissible . . ..” Larson v. Minnesota Sex Offender Program, No. 13-CV-1074
(JRT/DJF), 2023 WL 8113391, at *12 (D. Minn. Aug. 3, 2023) (analyzing Fed. R.

Civ. P. 65(d)).

Under the Tribal Court’s order, each of Appellees’ surviving claims seeks
a prospective injunction prohibiting the TBC “from violating the [Appellees’]
rights . . . by failing to adhere to Article VI, Section 5 of the TAT.” (Order at
25.) —specifically, to prohibit the TBC from failing to pass resolutions regarding
its expenditures. Order at 23-24. An injunction ordering the TBC to adhere to

Article VI of the MHA Nation Constitution, however, is impermissible because

12
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it orders the TBC to obey the law as a general concept. See Gilligan v. Morgan,
413 U.S. 1,9 (1973) (finding that where the Constitution explicitly provided
Congress and the Executive Branch the power to organize and oversee the
militia, the court could not simply order compliance with the standards set by
Congress or the Executive Branch, as such relief “would necessarily draw the
courts into a nonjusticiable political question.”) The Tribal should have granted

the TBC’s motion to dismiss in its entirety.

B. The Tribal Court cannot issue an injunction requiring the TBC to
take specific governmental action in the future.

The Tribal Court also cannot issue more specific injunctive relief because
such an injunction would violate the MHA Nation Constitution and the
political question doctrine. The political question doctrine prohibits judicial
intervention into matters exclusively delegated to a coordinate branch of
government. See Baker v. Carr, 369 U.S. 186, 686 (1962); see also Gaines v.
Thompson, 74 U.S. 347, 352 (1868) (reasoning that courts may not compel an

executive officer to perform a discretionary act).

The doctrine applies “where there is ‘a textually demonstrable
constitutional commitment of [an] issue to a coordinate political department . . .
. Nixon v. United States, 506 U.S. 224, 228 (1993) (quoting Baker v. Carr, 369 U.S.

186, 217 (1962)).

13
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Under the MHA Nation Constitution, the Tribe does not have branches of
government. Rather, The TBC is the Tribe’s sole governing body. MHA Nation
Constitution Art. IIT § 1, Art. VI § 3. The Tribal Court is a subordinate part of the
Tribe’s government, headed by the TBC. Id. at Art. VI § 3. Judicial intervention,
in this case, is especially limited, as the MHA Nation Constitution grants

authority to govern the Tribe —including ultimate judicial authority to the TBC.

The MHA Constitution grants the TBC broad authority to manage the
affairs of the Tribe. This power includes discussing various issues in Executive
Sessions. Order at 21. In its Order, the Tribal Court recognized that pursuant to
the political question doctrine, it could not “intrude upon the prerogative of the
legislative and executive branches of government” — the TBC — by adjudicating
“issues exclusively reserved to the TBC under the Tribal Constitution or other
governing law.” Id. at 21. Such an intrusion would be equivalent to the court
dictating and substituting its own opinions for how the TBC should operate the

government. Id. at 22.

Common law immunity from suit is ““a necessary corollary to Indian
sovereignty and self-governance.”” Bay Mills Indian Cmty., Id. at 788 (quoting
Three Affiliated Tribes of Ft. Berthold Rsrv. v. Wold Eng’g, P.C., 476 U.S. 877, 890
(1986)). Absent a clear waiver of immunity by the tribe or express authorization
by Congress, sovereign immunity protects tribes from suit. See, e.g., Kiowa Tribe

of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998). Waiver cannot be “based on

14
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policy concerns, or perceived inequities arising from the assertion of immunity
or the unique context of a case.” Hagen v. Sisseton-Wahpeton Cmty. Coll., 205 F.3d
1040, 1044 (8th Cir. 2000); Pan Am. Co. v. Syucan Band of Mission Indians, 884 F.2d
416, 419 (9th Cir. 1980). And, “the scope of a sovereign immunity waiver is
strictly construed in favor of the sovereign.” Miller v. Tony & Susan Alamo
Found., 134 F.3d 910, 915 (8th Cir. 1998) (citing United States v. Nordic Vill. Inc.,
503 U.S. 30, 34, 112 S. Ct. 1011, 1014, 117 L. Ed. 2d 181 (1992) (writing that

waivers are not “to be liberally construed.”))

This case does not involve ICRA rights that are well-established and that permit
judicial intervention by waiver of sovereign immunity, such as tribal
employment contracts or membership disputes. See Francis v. Wilkinson, 1992
Northern Plains App. LEXIS 5, *7 (waiving sovereign immunity under the
ICRA where an employment contract created a legitimate claim of entitlement
to further employment); Simmonds v. Hale, 2001 Northern Plains App. LEXIS 3,
*3 (recognizing Francis v. Wilkinson); Jackson v. Enrollment Dep't, Tribal Council
for Confederated Tribes of Grand Ronde Cmty. of Oregon, No. C-13-08-005, 2014 WL
7684858, 12 Am. Tribal Law 85, 93, 97-98 (Grand Ronde Tr. Ct. 2014) (finding
that tribe violated a tribal member’s due process rights under ICRA by failing
to provide notice regarding his disenrollment); Burns Paiute Indian Tribe v. Dick,
22 Indian L. Rep. 6016, 6017 (Burns Paiute Ct. App. 1994) (finding that tribal
members were denied due process when they were banned from the

reservation under a vague tribal ordinance that provided insufficient notice

15
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about which offenses warranted exclusion). Rather, the Tribal Court explicitly
“reject[ed] the [Appellants’] arguments that they have a ‘communal” property

interest in all tribal resources under the ICRA.” Order at 2-3.

“[T]he range of interests protected by procedural due process is not
infinite.” Bd. of Regents of State Colleges v. Roth, 408 U.S. 564, 570 (1972). The
general provisions of the MHA Constitution regarding referenda do not create
a judicially enforceable ICRA right to compel future specific conduct by the
TBC. This Court should not permit Appellees to grossly expand the scope of the
limited waiver provided by the MHA Nation Constitution by affirming a
general right to referendum that intrudes upon the TBC’s constitutional

authority to manage the Tribe’s affairs and expenditures.

The right to a referendum simply does not provide jurisdiction for the
Tribal Court to interfere with the powers of the TBC. There may be many
reasons where the TBC may choose to meet in executive session that is closed to
the public, such as discussing privileged matters or litigation, or discussing
potential confidential business deals. The public right to a referendum does not
compel the TBC to hold those discussions in public or to pass a specific
referendum for each matter in the future. Rather, whether to hold executive
sessions or pass specific resolutions in the future is solely within the discretion
of the TBC. Therefore, even if a general referendum power exists in the MHA
Constitution, the Tribal Court cannot issue an injunction prescribing the TBC to

16
95043455.4



undertake specific actions related to holding executive sessions or passing

resolutions in the future based on a general referendum power.

17
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CONCLUSION

The Tribal Court does not have the power to compel the TBC to take
specific actions in the future. And because the Tribal Court cannot grant specific
future relief, it also cannot grant a generalized injunction commanding the TBC

to follow the law in the future.

For the foregoing reasons, the portion of the Tribal Court’s decision
denying Appellants” motion to dismiss must be reversed. This Court should

remand with an instruction to dismiss the Complaint.

July 31, 2024 Robins Kaplan LLP

By: /s/Timothy Q. Purdon
Timothy Q. Purdon (ND #05392 and TAT #051)
1201 West Divide Ave., Suite 200
Bismarck, ND 58501
(701) 255-3000
TPurdon@RobinsKaplan.com

Timothy W. Billion (ND #4641 and TAT #131)
150 East 4th Place, Suite 704

Sioux Falls, SD 57104

(605) 335-1300

TBillion@RobinsKaplan.com

Attorneys for Appellants
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