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correct copies of such documents in the U.S. Mail postage prepaid, in New Town, North Dakota.

APPELLEE APPELLANT

Steve Kelly Timothy Q. Purdon
Attorney at Law Robins/Kaplan LLP

720 Western Ave #720 1207 W. Divide Ave. Ste. 200
Minot ND, 58701 Bismarck, ND 58501

| further certify that | am over eighteen years of age and not a party to this action.

Stacey Drumheller
MHA Suprekae Court Clerk

MHA Supreme Court

1Lz




‘wd B b

PN

[ Y
[ ]

"1
=)

o pad we ocad p
[ Y O

o -

n ped s w
4

LEET S

O B

-

P L IS I (LS RN N W R OV SR 9
- O (L

=
i

-
1.

3
L)
3
37
34
39
10

MANDAN HIDATSA & ARIKARA NATION SUPREME COURT

FORT BERTHOLD RESFRVATION NEW TOWN, ND GR76 1

{arrance Fredericks and Cared Gond Hear i
1
Appeilanis I ORDER
1
]
i AP-2025-001

f CV-200724-0357
Vs [
i
Mark N Fox, as Thres Aftiiacad fodees 1
Tribal Chairman Cory Spoenod Begr, 23 ]
Three Affiliated Tribes” Ve Charan, bred ]
Foc as three Aftiliated Tribes Fovouve I
Searetsry, Mervin Packinesu, as “hiee |
Affiliated Frihes’ Treasarers Robert White 1, !
Three Afidited Teibes” Counamnan, Sheer i
Tarner-Lone Frght, AS Three Atiaied Trobes'
Councihworman, Monica Maver, as Throre i
Allihated Trives” Councilwoman, and The '
Thsee Athiliated Tribes' Tribash Basigens i
Coungsl, 3
Apueilves ]

Th:s case comes before th Court from a Distriad Courl Covder Granting =
Mot:on for Leave To File Amended Complaint AndOrder Dismissing Amended
Complaint dated Lanaary 24, 2025 wherein the District Cour 1 dsmussed the
complaint for Failure to state claens srising under the Indian Cvil Righes Act and «n
sovereign immunity and political question grounds. The bearing on the Mation w
dismiss was held on Nov 7 2021

A Notive of Appeal was filed by Appellantys” sttorney on Fehruary 20, 2025.
On March 12, 2025, parties tn this appeal requested an extension tu hile appeilate
briefs. This Court granted the requested extension aliowing the parties additional
time to submit briefs o the Court Oral arguments were scheduled and held before
the MHA Nation Supreme Court on August 5, 2025
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When reviewing a Districs Court s decision on a motion to dismiss, the
standard of review 15 de nove and foiruses on the legal sufficiency of the compian:
This Court independently evalugtes the legal condusions of the District Cours
without deferens When reviewing Uy case, shis Coirt roview s any eadimgs o

ihe hght most favorable Lo the Appeliants.

BACKGROUND
The Apgetlin:s i1 this case are bath enrolled members vl the Thres Afihage,
Trbes. The Appellves e this case are the slected otficials ol the Three A8
Tribes and members of the Tribal Busaess Counal {TBC).

{2003 the THC passed Resatuzion No 13-003-VIR establishing The
Peaple’s Fund™ {the Faadd 1o 200 0 aninctial investnent of STOD DGU000 20 w s
made by TRC into the Funa, (e faly 09 2014 the TBU nassed Resalution No L4-31102-
VIH approving ot a distiibution plan toi the Fund. By 2024 the bund had grow:n zo =n

sotamuted $A9 1 WD,GO0 00 508 T pavsed Resolution Nu. 24-248-FWF
transferning $2 48,000,000 U0 trom the Fund 1o a private equsty aceount while oz e
than §A40.G00,000.00 reonited 1 the Fund Indially Resolution Noe 24 248- PV
was pasced i olosed session bowever on November 7, 2024, the ) B wepassed
Resolution N, 24-248-FWF i 3 apen meeting. Resolutzon No. 24-24R-FWE was
clear that "\l revenue carned from the purchase of units in TWiG Globai LLL shall b
ised for the same pirposes for which funds from PLIOOTU1¥ are used. and P snick:
uther purpaoses us wre quthorized by the Tribal Business Councld

Following the authorizavion of a Lransfer of money from the Fund ro the
private eguiry account, Appellants Aied a complaint in the Fort Berthold District
Carurt (District Court) chuaming that the action of TRC to transter funds was unlawtui
because the action deprived them of property without due process as requirec by
the indian Civil Rights Act [ICRA). The Appellants initially sought an injunct:on to
stop the transfer, however after learning that the transfer had already vceurred the
Appellants amended their pleadings in the Disteict Court secking alternative
remedies and arguing that efforts to have the matter placed to a referendam vote
had been stymied because the {ranster of funds had already occurred. Detendarits

* See evample Cin e o Go e s Iie 6800 F 33 1086, 1656 1208 Dsaating that the dismisal of the
Appetlant: claim is © be reviewed & v o accepring allegations within a camplame as tue aod Sran ing
reasonable nterences © vl of i nusnoving panty v Kifforan v Kaler, 18N W 3d 867 (20738 taoiny
that the Supreme Court of Norrh {hots consistenthy apphies @ Jr mosvo standard of review whem reviening

2 Dhsinct Coun dexaston te grant a moticn fo divamiss i
- See example Arite v. Lawier %70 N W 2d 15842022 K statmy that the court should be deferentia 1o the

olaintiff when resiew ings pleadings anless it i> chear the plaintiff Eaibs W set forth an prosable s
would warrant eetiefl.
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The Constitution and Bytaws af the Three AtTiluated Tobes ot the Furt
Ruerthoid Reservation {Constitutn) establish and preseribe the duties and
authonties of the Tribal Business Council (TBC). More speciticaliv, Aiticle VI
Sectwn 3 provides that the TBC has the authonty . 16/ To manage aif economic
affairs and enterprises of the Three Affitiated Tribes o rae Far Berchold
Revervation...fc) To administer any funds or property with:n the exclusive control of
e Tribes tir make expenditures from available Triial fuads for bl puepases of the
Tribes.. (1) To adopt resofutions regulating the priwedure of the Tribal Business
Lowncii and other Tribul agencies and Tribal officiais of the Reservadion. . To this end
the establishment of accounts or funds with Tribal assets are not only permissibie
aut fall directly wathin the duties of the TBC.

Pursaant W Article VHT of the Constitution Tribal members retain cights o
Jddoess decisions made by the TBC which they do not agree with theough a
referendum process, Teomitiate the referendum process, the Constitulion requir.
sulimission ot a petition bearing the signatures ot “_at least 10 percent of the
qualifivd vaters of each community. domanding referendum an any propoied or
anacted eranance or resalution of the Tribal Business Counci! | inthe absence of 3
referendum the Constitution provides one additonad oppurtumty or memoers to
challenge the actions of rthe TRC for violations of the Indian Civi) Rights Act wher
"ot s determined theough an sdipdicolion that Vhe Tribal Bosicess Councol has 10 a

specidic stesdunce viokiied the Act, >

Sovereign immunity limits legal challenges to actions of TBC.- The purpnse o
the Tribal sovereign intmunity defense is to protect and preserve inherent rights of
self-governance and the defense serves to allow governmental officials to fulfill
duties and obligations without constant exposure to litigation or undue disruption
of gavernmental functions.” Tribal suvereign immunity prevents lawsasts against a
Tribe unless there s 8 Congressional abrogatien, the Tr.be consents W suit or the
Tribe othenwise explicitly waives its sovereigh immunity !

* Asticle VIl Constrtutson and By laws o the Frree Affihated iribes of the 1 ort Berthuld Kesen atron.,
SN b Svebio s Mariines A58 LS 290 331 IOTR stz 1 Epmad govertimesie o immenit,
rorm sl imdess Conpress exphicitly winnes thist immapity 3, See a Ar Parte fogone. Wb SN 1S
CrCS e atatine thar s ereign imnvuaiss does vt har yjuncrive reter 2o fora as the acrions o7 the
2ervemment ot ctals are unlawrul)

TRee K v Oy of Fosguson, Arianleri, 983 F.33 757 12019).

* Nee Ny € lara Puchls v Varrinez, 436 1S, 49 (178 sce alzo M o Puriinen, 371 F Supp 3d 070
20 stanieg @ relevant part that a mibe must clearky and exphicitdy staze it MEATON KO WaIVE TR
ad shust vt are o ta infer 3 waiver fownaenhipnon = kanguage o conducts
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In this case the Appellants contend that the Tribe has wanved its sovereign
immunity by virtue of Article Vi Section 31b} of the Constitution. Article VI, Section
3{b) of the TAT Constitution states - “The peapfr of the Three Affiliated Tribes, ir:
order to achieve a responsibly and wise admpseration of this sovereqoty delegated
by this Constitution te the Tribal Business Counctl, bervive specifically grant 1 the
Tribal Cotrt the authority to enforee provision of the Indion Civil Righes Ace, 25 U810
1301, et seq, including the award of injunctive relief onlv against the Tribal Buyiness
Councitif it is determined through an adiudicaten that the Tribal Busioess Counil by
in a specific instance viclated the Act

Based upon a dear inferpretation of Aticie Vi Section 3(h) of the
Constitution, sovereign Imiounity 1s warver! by TBE anly when itis first determined
through adjudication that the 10RA has heen viclated This requires a complaining
narty fo <et farth in their complaint facts nr evidence. which if proven or admigied
svatuld grove the exastence of a ntaht under the 1WRA and which would support a
claim that the established right Ras been vindated by specdically plid actions of the

1B

After having held a hearing on a Maron ta Disnnss, the District Court granted
the Motion linding no colorabie claio (o sapport te existence of a right under the
ICRA nor an action of the TRC thar coutd ne deemed in violation of a right. In
armniving at a decision on the Motion to Disimniss the District Court reviewed and
assessed the sufficiency of the pleadings n a light most lavor abhe to the Appeeilanss.
The District Court also provided an oppartinity ta the Appelants to amend
pleadings and held a hearing on the Motion o Dismiss affording vet another
opportunity to produce Bactual evidence.

To begin our analysis, we will therefore consider whether the District Court
vrred n finding the pleadings to be deficiens for faiiure to set forth u colorable claim
To meet this standard the Appellants complaint must include well-phead factual
allegatians which, if proven. would both establish the existence of a right under the
ICRA and a deprivation of that right without due process of law.* Factual allegations
must be sufficient enough (o potentially lead a party to prevail.l” Doing so would
constitute a colorable claim. The District Court was therefore correct to look first te
the sufficiency of the pleadings, considering facts alleged in the light most favorable

! Vnadedl v Frckaad 648 F 2 117500081

" 1., See also Joknsen v. Frcgeraid 1984 WL 153 (S0 New York, 1983y res iowing the sufficiercy nt
pleadings including a revicw of the suflicioney of factual allegations and Cing e Mosade which foasid
that whire conciusory atlegations ars muic the Cowrt will measure the adeyuaey of the compiging onls on
the factuai claims).

Page 3 of {0



e the non-moving party, to determine whether the claim as plead 1s vailid ans has
reasonable rhance of success it tacts ate proven ' Every in the light mose tyvorati:
the pleadings were found tu be insufficient by the District Court.

Firse, the Appellants have the burden of demonstratiog the exsstence of a
property right. Merely alleging 4+ broad szazement that an ICRA violation has
acvarred is not sufficient to trigger the Constitutional waiver, rather specific Facis

nust be contained in the complaint wheeh, if proven would prove an JCRA right snd
avialation of that right  The District Court acknowiedged that 1t need not decide
that an actual property right in the People's Fund existed at Lhis paint in
adrudication rather Apgellanis semply had to plead a celarable clainy regarding the
existence of a proprietary right and a deprivation of that right in the sbsence of due

process under the ICRA

Appellants were atherdued apportumties ta establish a colorable ciaen 1 g
araperty vight tiercagh Hied pleadings and the adjudication on the Maotion to
irsmiss. The Dhistnet Court alse provided Appetlants an opportunity 1o amend thai
compiatnt priov to hulding & sreliminary kearing on the motion to dismuss.” " In
arriving at its conclusion, tae D) Court properly considered the pleadings os
well as the enabling s csolutsim und lunguage pertaining to referendum vate on
sistribution plan which seomi to vest peaple with some authority However the
Mhistract Court took care o consider ceinmunal property and individual ptopecty
rights assaciated with communal pronerry. The District Court correctiy stated that
the enahling resolution does not preclude the TRC from eading the Proples Fund in
the future if il revenue dwindles to poins that the Fund ix no longer sustanabie.-* it
necessarily follows that of the TBC can end the People’s Fund should rivenues be
depleted. A transfer property in or aut of the Peoples fund would also be
permissible. Collectively these factors feiled to demonstrate that an actionable
property right existed within the fund siself. However, the District Court stopped
short of making such determination and instiad moved forward on an assumption
that a property right existed, noting that for an ICRA vialation tu be properly plead

— —_—_———

lowd Bear v TRUOTT IO ey

'" See Order Granting Moticn fos T aave u File Amended Complant and Onder Dismia? g Complot,
Jannary 24, 2023 & page 17 See ko Bard of Royesis of St Colleges v Reth, WS LN, 554

1197 2 graquising o kegitimate clam of entidement 1o 5 reactin fis tiiat beredit W ke censidered 3 prepem
wifcresti

" The hsoreet Court neted that the compiaiat as amendes Diled (s satisly the requirement of
volotable claim. According to the record. the imly change fu D complaint requested 2n alternat v
remedy bt no additional facts were plaad tn suppart the 2uisténve of a property right and a weliton
of that reght by action nf the TR

* Order Granting Menon fur Leave to File Amended Complaint and Order Dismissing Complaint,
fanuary 24, 2025« 18.
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The second argument made by Appetlants relevant to due process claimed 2
denial of due process resalted when the District Court dismissed the case after
preiiminary hearing on the Motion to Dismiss. Appellants argue that denyrg a full
triai on the merits constituted a denial of due process -7 We disagiee Adindicatim
is pot limited o @ trial on the marits and may be satisfied through varioas farmesl
conrt proceedings so long as the parties were all afforded note » and sn apportuning
1o be heard on the issues Tothis end, adjedication does rot reganre noy mandate a
trial on the menits and can be et through a prebinunary nearing wherein the
District Court peowvides an apportunity to the parties to meet their burden of proo?,
A full tnal on the metits is not guaranteed to a party who is not able to sucvessiully
prove a Consitulional waiver of soverezn aumunity

that the pronerty right Fas beer doprived by the TBC withou: due process ot
the MHA Nation Constitutianal orovistons waiving sovereign immunity ars i
triggered thereby buring adjudication 7o decide otherwise would compietely
undermine the purpose of the sovereign immunity defense. Proper recourse whion
there is ne colorable dlaim of an [CRA righr snd violation is nor adpide 4w it
through referendum vote

The tinai question adidressed Dy e Distract Court was whether the case was
barred by the political guestion dovinne The strict Court cited ©0 the purpoese of
political questivn ductrine which supparts separat o0 of powers and prechuies
courts from second gaessing decisions of legislative badies that are excliisvety
within their discretion ¢ We need not address the polifical Question das t0ne s 1
clear the vase i< harred by sovereign iununity.

CONCLUSION
Viewing the pleadings ami evidence presented al the Navember 7. 2024,
bearing in the light most favovable to the Appellants this Court finds no abuse of
discretion nor errors of law by the District Court. This Court hereby AFFIRMS the

“ Appeliants w2 that a full waal was neaded fo ablabe ovidence to suppor ther cium g sfivire s
mde o atiempis oacqatise such evizetoeir advinee nl begation sfroueh $seovens i ol
arpgment the Appelisnts acknowiodsed there nad Sers o specatio 106 piedd, it o dinde v v TTqusLs
made 1 adharce of Panion that demonsteded A propens nah: or @ violatier of thas rwi s Ratlic
Appellams expressed that thes wante! 1o a2 ! o0 e merls G uncoves Infarm2nion o 130 than
they hoped would demonstrate both o0 'CRA rightand 2 violatwn af it mpht - Tabe clows tre purpuse &2
a Al 0 present evidere W the cioear it 5 roe 3 terum for i estigation or diooven

T See Cder Granting Motion tar Leave to Frie Amendad Complaing and Urder [ iy Complaan,
Jangary 23 225 a0 23
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