
Terrance Fredericks and Carol Good Bear
CERTIFICATE OF MAILING

APPELLEE,

COUNTY OF MOUNTRAIL

CV-2024-0357
AP-2025-001

MANDAN, HIDATSA, & ARIKARA NATION 
FORT BERTHOLD RESERVATION

APPELLEE
Steve Kelly
Attorney at Law 
720 Western Ave #720 
Minot ND, 58701

Was served by me on October 20th, 2025 to the following individuals by sending true and 
correct copies of such documents in the U.S. Mail postage prepaid, in New Town, North Dakota.

APPELLANT
Timothy Q. Purdon 
Robins/Kaplan LLP 
1207 W. Divide Ave. Ste. 200 
Bismarck, ND 58501

SUPREME COURT 
NEW TOWN, NORTH DAKOTA

COMES NOW, Stacey Drumheller, MHA Supreme Court Clerk and states the following:
♦Order
♦Certificate of Mail

at I am over eighteen years of age and not a party to this action 

Xylu(/
Stacey Drumheller
MHA Supreme Court Clerk

Vs.
Mark N. Fox, as Three Affiliated Tribes' 
Tribal Chairman, Cory Spotted Bear as 
TAT Vice-Chairman, Fred Fox, as TAT 
Executive Secretary, Mervin Packineau, 
As TAT Treasurer, Robert White, as 
TAT Councilman, Sherry Turner-Lone Fight, as 
TAT Councilwoman, Monica Mayer as 
TAT Councilwoman and the TAT
Tribal Business Council,

APPELLANT,

MHA Supreme Court

STATE OF NORTH DAKOTA ) 
)ss



MANDAN HIDATSA Al ARIKAR N. HON SUPREME COURT

FORT BERTHOLD RESERVATION NEV TOWN ND 5876 3

lerrance Fredericks and Care Gond Heir

Appellants ORDER

vs

i

2:
i

Appt Lives

Page 1 ct 10 Date: ewers

1
2
3

8 
;

12 
1 1 
12
13
1 5
1 , 
16 
17

1 
I 
1

i
I
1

AP-2025-001 
(V-2024-0357

A Notice of Appeal was filed by Appellants’ attorney on February 20, 2025. 
On March 12, 2025, parties in this appeal requested an extension to tile appellate 
brefs. This Court granted the requested extension allowing the parties additional 
time to submit briefs to the Court Oral arguments were scheduled and held before 
the MHA Nation Supreme Court on August 5, 2025
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This case comes before this Court from a District Court Order Granting a 
Motion for Leave T o File Amended Complaint And Order Dismissing Amended 
Complaint dated lanuary 24, 2025 wherein the District Court dismissed the 
complaint for failure to state clairis at ising under the Indian Civil Rights Act and on 
sovereign immunity and political question gi ounds The hearing on the Motion to 
dismiss was held on Nov 7, 202 1
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MHA Supreme Court 
FILED

Mark N. Fox, as Three Aftiliaze ] i thes 
Trihal Chairman Curt s;)(<rn d Bear, 4s 
Three Affiliated Tribes’ Vice Charnan. I tod 
Fox. as three Affiliated Tribes Executive 
Secretary, Mervin Packineal, as Three 
Affiliated Frihes' Treasurer Robert White i. 
Three Afiiliated Tribes' Cour timan. Sherry 
Tut ne -Lone Fight, AS Three Aftslated Tr hes 
Councilwoman, Monica Mayer, as I hree 
Alliliated Tribes' Councilwoman, and The 
Three Al ‘dialed Tribes’ Tribal Basittess 
Counesl,
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Following the authortzation of a transfer of money from the Fund ro the 
private equiry account. Appellants filed a complaint in the Fort Berthold District 
Court (District Court] chiming that the action of TBC to transfer funds was unlawful 
because the action deprived them of property without due process as required by 
the Indian Civil Rights Act (ICRA). The Appellants initially sought an injunction to 
stop the transfer however after learning that the transfer had already occurred the 
Appellants amended their pleadings in the District Court seeking alternative 
remedies and arguing that efforts to have the matter placed to a referendum vote 
had been stymied because the transfer or funds had already occurred. Defendants

11
42
43
44
45
46
47
48
49
50
51
52
5 3
54
55
56
5 ’

58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73

See example Coxhos s f..m~g) loc b80 F. 19 86, 10501204 2i stating that the divmnissal of the 
Appellants claim is t be review ed de nov a accenting allegatims w ithin a complaint as true and draw ing 
reasonable inferences n tavor vf the normroving party ) Adkran v Kider. I8NW id 867 (302253 {.ding 
that the Supreme Court of Sortf Dlakots const stent ly applies a Jr rs a standard of rev iew when rev iew in g 
j Disinct Court decision to grant a moticn to dismissi
3 Sec example Arike v Lawyer 970 N w 2d 150/2022kstatig that the court should be deferential e -he 
plaintiff when reviewing pleadings anless it is clear the plaintiff fails to set forth ay provable Ets that 
would warrant relief).

in 201 3 the TBC passed Resolution No 13-004-VIB establishing The 
People’s Fund" [the Fand I in 201 J an initial investment of $100,000,000 CO was 
made by TBC into the Fund. In July of 2014 the TBC passed Resolution No 1-1: 2 
VIB appt oving of a di.su ibution plan toi the bund. By 2024 the bund had grown to on 
estimated $801 000,000 00 aed TBC passed Resolution No 24-248-FWF 
transferring $250,000,000 00 from the Fund to a private equity account while nun e 
than $640,000,000.00 remaited in the Fund Initially Resolution No. 24-248-FWF 
was passed in cosed session however on November 7, 2024. the I HC repassed 
Resolution No. 24-248-TWF in an open meeting Resolution No. 24-248-FWE was 
clear that Wil revenue earned from the purchase of units in TWG Global LLC shall be 
used for the same purposes for which funds from PLIWWM are used, and for stich 
other purposes as are authorized by the Tribal Business Council

When reviewing a District Court 5 decision on a motion to dismiss, the 
standard of review ts de novo ‘and focuses on the legal sufficiency of the compi in: 
This Court independently evaluates the legal conclusions of the District Cour: 
without deference When reviewing ti s rase, this Cmirt review s any pleadings 1 1 
the light most favorable to the Appellants.

BACKGROUND
The Appellants in this case are both enrolled members o! the Three Aftilated

Tribes. The Appellees in this case are the elected officials of the Three Al/atandd
Tribes and members of the Tribal Busness Council (TBC)
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Sovereign immunity limits legal challenges to actions ofTBC .5 The purpose of 
the Tribal sovereign immunity defense is to protect and preserve inherent rights of 
self-governance and the defense serves to allow governmental officials to fulfill 
duties and obligations without constant exposure to litigation or undue disruption 
of governmental functions.’ Tribal sovereign iununity prevents lawsuits against a 
Tribe unless there is a Congressional abrogation. the Tr.be consents to sail or the 
Tribe otherwise explicitly waives its sovereign immunity.’

The Constitution and Bylaws of the Three Atlliated T ribes of the Fort 
Herthold Reservation (Constitution) establish and prestribe the duties and 
authorities of the Tribal Business Council (TBC t More specirically. Article VI 
Section 5 provides that the TBC has the authority . "(ol To manage ai! economic 
affairs and enterprises of the Three Affiliated Tribes of the Ton Berthold 
Rexervation...(c} To administer any funds or property within the exclusive control of 
the Tribes to make expenditures from available Tribal funds for pubht purposes of the 
Trihes.fi} Ta adopt resolutions regulating the pt or e du re of the Tribal business 
Council and other Tribal agencies and Tribal officials of the Reservation. • To this end 
the establishment of accounts or funds with Tribal assets are not only permissible 
but fall directly within the duties of the TBC.

Pursuant to Article VIII of the Constitution Tribal members retain rights to 
address decisions made by the TBC which they do not agree with through a 
referendum process. To mitiate the referendum process. the Constitution require % 
submission of a petition bearing the signatures or" ..at least 10 percent of the 
qualified voters of each community. demanding referendum on any propped ur 
enacted ordnance or resolution of the Tribal Business Council in the absence of a 
referendum the Constitution provides one additional apportionv for members to 
challenge the actions of the TBC for violations of the Indian Civil Rights Act when 

it is determined through an ud/ndicalion that the Tribal Business Cmau >1 has in a 
specific ftistani e violated the Act. .

' Article VIII. Constitution and Bylaws of the three Affiliated inbes ot the I on Bertheld Kesen ation. 
mzzi ! .r, i ‘ - i- Var: * - 1-6 i s 2 >811978) stizorgltbut I n- r guvert . - . einimunt 

I- «I ll unless t ongresvespheitlyovivesthatimmannyI,e 10 f.r Furt won: '• I s 1.3
9 Si stating • tar sovereign immunin decs not har injunctiv: crso ion i- the actions of the 

g oem ment officials arc unlawrul)
See ICiiti i r in . 1 Horguuom tcuri 913 F.3d 757 (2019).

* See Somu ('taro FueMt i ifurrinc:, 436 U.S. 40 (1978 •. sec also Hansow v. Poriiien. 373 F Supr 3d 970 
. 202 • n stat > ie i relevant part that a mthe must clear h and explicitly stare it- inrention to waive ’mmuatirj 
aid that cours are nt to infer a waiver fri ambigno- language or conduer)
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In this case the Appellants contend that the Tribe has waived its sovereign 
immunity by virtue of Article VI Section 31 b) of the Constitution. Artic le VI. Section 
3(b) of the TAT Constitution states - 'The people of the Three Affiliated Tribes. in 
order to achieve a responsible and wise odmitusrrafion of (his sovereignty delegated 
by this Constitution to the Tribal Business Council. hereby specifically grant to the 
Tribal Court the authority to enforce provision of the Indian Civil Rights Act. 25 USX. 
LWI. etseq. including the award of injunctive relief only against the Tribal Business 
Council if it is determined through an adjudication that the Tribal Business Coum il h^» 
in a specific instance violated the Act
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To begin our analysis, we will therefore consider whether the District Court 
erred in finding the pleadings to be deficient for failure to set forth a colorable claim 
To meet this standard the Appellants complaint must include well-plead factual 
allegations which, if proven. would both establish the existence of a right under the 
ICRA and a deprivation of that right without due process of law? Factual allegations 
must be sufficient enough to potentially lead a party to prevail.1'1 Doing so would 
constitute a colorable claim The District Court was therefore correct to look first to 
the sufficiency of the pleadings, considering facts alleged in the light most favorable

Based upon a clear interpretation of Aiticie VI Section 3(b) of the 
Constitution, sovereign immunity is war veil hy TBC only when it is first determined 
through adjudication that the ICRA has heer violated This requires a complaining 
party to set forth in their complamt facts or evidence, which if proven or admitted 
would prove the existence ot a tight under the ICRA. and which would support a 
claim that the established right has been violated by specifically pled actions of the 
IBC

1 ibmdrii v frKrkmad. 648 F 2J 117560811
" Id-. See also Jonnen v Fiegerutd. 1984 wi 154(.0 New Vork, 198Juresiewing the sufficiency el 
pleadings including a review of the sufficiency of factual allegations and citing lo Mandril which found 
that where conclusory allegations are mude the Cour. will measure the adequacy of the complain only on 
the factual claims).

After having held a hearing on a Morson to Dismiss, the District Court granted 
the Motion finding no colorable »laim to sapport the existence of a right under the 
ICRA nor an action of the TBC that could he deemed in violation of a right in 
arriving at a decision on the Motion to Dismiss the District Court reviewed and 
assessed the sufficiency of the pleadings in a light most lavor able to the Appellants. 
The District Court also provided an opportimity to the Appellants to amend 
pleadings and held a hearing on the Motion to Dismiss affording yet another 
opportunity to produce factual evidence.
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Te rhe non-moving party, to determine whether the claim as plead is valid an has 
reasonahle chance of success it acts ate prove-n ‘ Even in the light most favorable 
the pleadings were found to be insufficient by the District Court.

Appellants were attorded opport amtes to establish a colorable claim in a 
property right through filed pleadings and the adjudication on the Motion to 
Dismiss. The District Court alse provided Appellants an opportunity to amend then 
complaint prior to holding a preirminary hearing on the motion to dismiss. : In 
arriving at its conclusion, the Dstri i Court properly considered the pleadings as 
well as the enabling resolutisn and language pertaining to referendum vote on 
distribution plan which seems to vest people with some authority However the 
District Court took care to consider communal property and individual property 
rights associated with communal property. The District Court correctly stated that 
the enabling resolution does not preclude the TBC front ending the Peoples Fund in 
the future if ml revenue dwindles to point that the Fund is no lunger sustamable • ‘ It 
necessarily follows that of the TBC can end the People’s Fund should revenues be 
depleted. A transfer property in or out of the Peoples fund would also be 
permissible. Collectively these factors failed to demonstrate that an actionable 
property right existed within the fund itself. However, the District Court stopped 
short of making such determination and instead moved forward on an assumption 
that a property right existed, noting that for an ICRA violation to be properly plead

First. the Appellants have the burden of demonstrating the existence of a 
property right. Merely alleging a hroad statement that an ICRA violation has 
occurred is not sufficient to trigger the Constitutional waiver, rather specif fat Is 
must be contained in the complaint which, if proven would prove an ICRA right and 
a violation of that right The District Court acknottedged that it need not decide 
that an actual property right in the People s Fund existed at I his point in 
adjudication rather Appellants simply had to plead a colorable claim regarding the 
existence of a proprietary right and a deprivation of that right in the absence of due 
process under the ICRA

1 (a ad Rear v TRY 'Cl 20 i 4469
1 See Order Craning Motion for I eave t File Amended Complaint and Order Disiosing t ompkont. 
January 24, 2025 « page 17 Sec also efSaz, Colleges y Roth. 48 U.S. 564
11972«requiring a kegiimale clarm of entitlement to a benefit for that herefit to be considered a prepem 
interest.

The Derrict Court noted that the complaint as amended failed tu satisfy the requirement of 
rolorable claim. According to the record, the only change to the complaint requested an alternat. v 
remedy but no additional facts were plead to support the existence of a property right and a volatiu 
of that right by action of the TBC
‘ Order Granting Monon for Leave to File Amended Complaint and Order Dismissing Complaint 
January 24, 2025 at 18.
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there is no colorable claim of n ICRA right and violation is no? adjudi tnm: it s 
through referendum vote

i Ml
• ICqucs

The final question addressed by the District Court was whether the case was 
barred by the political question dortrme The District Court cited to the purpose of 
political question doctrine which supports separat e of powers and precluses 
courts from second guessing decisions of legislative bodies that are exriusivety 
within their discretion 4 We need not address the political question dos trine is h is 
clear the case is hatred by sovereign ammnurity.
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CONCLUSION
Viewing the pleadings and evidence presented at the November 7, 2024 

hearing in the light most favorable to the Appellants Court finds no abuse of 
discretion nor errors of law by the District Court. This Court hereby AFFIRMS the

argumer; the \ppeli: is acknawledg:d there nut ern • specific tacts picad. uld • < di-e 
made in adhane n I tig Uh n that demonstrated 4 ['< perty right or 3 violation of that > vi '

In the absence of a colorable claim demonstrating a property right exists nd 
that the property right has beer deprived by the TBC without due process of law 
the M!A Nation Constitutional provisions waiving sovereign immunity are net 
triggered thereby bar ing adjudication To decide otherwise would completely

The second argument made by Appellants relevant in due process claimed a 
denial of due process resulted when the District Court dismissed the case after 
preiiminary hearing on the Motion to Dismiss. Appellants argue that denying a fall 
trial on the merits constituted a denial of due process - We disag: es Abi ii atith 
is not limited to a trial on the merits and may be satisfied through various formal 
court proceedings so long as the parties were all afforded notie and n opportunity 
in be heard on the issues To the end, adjudication does not itqan e nor mandate a 
trial on the merits and can be met through a preliminary hearing wherein the 
District Court provides an opportunity to the parties to meet their burden of pt not 
A full trial on the met its is not guaranteed to a party who is not able to successfully 
prove a Conspturional waiver of sovereign immunity

\ppellams expressed that the W. I ied . .1 /= 4 II u’ 4 ■ the mests o uncove informatio ■ ad - that
they hoped would demonstrate both wi CRArisht and a violation uf that right To he clear the purpu- oz 
a: ialis to prevent evidence ‘ the co r it s not j :crum for mvesligatiom or discover

See Order Granting Motion tor Leave to Fie \riendedCom plait and Urce: Dian -in4 Complaint. 
January 24. 2025 at 2;

made no attempts m acqaisc such evidehec i- advam e ni t pri ar temuch J -coven 11
3 \ppel x.h argi e that a full mal was needed to in evidence to support then an ad Mlmirre.
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223. Since this case is barred by 3 ri-iH rg rt snroigh immunity the Court deni 
the Motion Ferthes the l It. merit tern lur ar for judicial notice is not self-
th enti 1 PE ah larks the roqu > ed govern ent seal for judaial noth v
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OFFICE OF MHA SUPREME COURT
I hereby certify that I have compared the A) A-0-- I within Instrument with the origine Case Mn 1040— C ’
Now on file in my office, and that It teatruecopy of the same, and ths above te true od coOstagy 
thereon. Un 11.9
Dated at New Town, North Dakota ths LO /
day ofCDe" 2025 ---.-MAsuPeKECOUrT CLERK —

;• 1125 r"NSCN '
AH 1 Sa Tier. S1,PRaMt OO"R:

• :Ui : *10 ! runt le t ‘ pchocal titestaDn.

Il i- 4Dz i al titis 17t day of iitol ar 2025, i

l he Lourt n 1e3 that Appellant fi fJ additipa tathns with: this । t it 
Ni । el, a Motia for Leave to File Noton tor udiial Notise file, on Segd mit

Act Dou -i tie : sido । 'i - Iar -. -1 । rigi tmumanity bars further adjnci ,U 00 in

fhfrI. F BV En PARS
.1 N mONSaPues - ।




