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MANDAN, HIDATSA & ARIKARA NATION SUPREME COURT

FORT BERTHOLD RESERVATION NEW TOWN, ND 58763

Carol Good Bear, Terrance Fredericks, Todd
Hall, Patti Jo Hall, Kelly Hosie, and Edward S.

“Tyke” Danks.
Appellees, ORDER DENYING
MOTION
FOR RECONSIDERATION
AP-2024-002
CV-2-23-0469
vSs.

Mark N. Fox, as Three Affiliated Tribes’
Tribal Chairman, Cory Spotted Bear, as
Three Affiliated Tribes’ Vice-Chairman, Fred
Fox, as three Affiliated Tribes’ Executive
Secretary, Mervin Packineau, as Three
Affiliated Tribes’ Treasurer, Robert Whie, as
Three Affiliated Tribes’ Councilman, Sherry
Turner-Lone Fight, AS Three Affiliated Tribes’
Councilwoman, Monica Mayer, as Three
Affiliated Tribes’ Councilwoman, and The
Three Affiliated Tribes’ Tribal Business
Council,
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Appellants.

This case comes before this Court based upon Appellant’s Motion for
Reconsideration filed on February 6, 2025. This Court issued an Opinion and Order
dated January 17, 2025 denying the appeal filed February 6, 2025 and holding thata
May 9, 2024 Order issued by the Fort Berthold District Court (FBDC) was
interlocutory and not an order based upon a final adjudication. This Court noted
that the FBDC must first determine whether or not the surviving allegations set
forth in the May 9, 2024, Order on a Motion To Dismiss, and underlying the
sovereign immunity defense had merit. Determining the merit of such allegations
required the FBDC to further develop the lower court record through evidence and
testimony. That had not occurred when this matter was first appealed to this Court.

This Court hereby denies the Motion for Reconsideration and writes to provide
guidance on future appeals grounded in the limited, qualified waiver of tribal
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sovereign immunity set forth in the MHA Constitution at Article VI, Section 3(b)
which states:

The people of the Three Affiliated Tribes, in order to achieve a responsible and
wise administration of this sovereignty delegated by this Constitution to the
Tribal Business Council, hereby specifically grants to the Tribal Court the
authority to enforce the provisions of the Indian Civil Rights Act, 25 U.S.C. 1301
et. seq,, including the award of injunctive reliefonly against the Tribal Business
Council ifit is determined through an adjudication that the Tribal Business
Council in a specific instance violated the Act.

This Court’s denial of the Appeal on January 17, 2025, as interlocutory stands for the
following reasons:
1. The limited, qualified waiver of tribal sovereign immunity set forth in the
MHA Constitution at Article VI, Section 3(b) allows for suit against the
MHA Tribal Business Council but is narrowly tailored to provide a waiver
of sovereign immunity only for Indian Civil Rights Act violations and only
allows the remedy of injunctive relief.
2. The provision also requires determination, through an adjudication,
finding that the Tribal Business Council violated the [ndian Civil Rights
Act and notes that the only relief is injunctive relief.

The Appeal of the May 9, 2024, Order of the FBDC, is clearly interlocutory and is
missing the FBDC's adjudication on whether the Tribal Business Council, in a
specific instance violated the Indian Civil Rights Act. The May 9, 2024, Order of the
FBDC also failed to find the type of injunctive relief to be awarded, ifany. An
adjudication is not typically provided in an Order related to a Motion to Dismiss
because a Motion to Dismiss requires the FBDC to view the facts in a light most
favorable to the opposing party as opposed to a fact-finding focus.

Generally, the MHA Supreme Court is not a fact-finding court. The primary function
of this Court is to review the record and evidence presented in the FBDC. This Court
typically reviews the lower court findings for errors and ensures that the law was
applied correctly.

The Appellant’s argue that an order denying a motion to dismiss based on sovereign
immunity is immediately appealable as an exception to the general rule requiring an
appeal from a final judgement. That may be true in many cases, but in this case
whether the MHA Constitution at Article VI, Section 3(b) which is a limited, qualified
waiver of sovereign immunity applies makes the issue in this case distinct. This
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waiver specifically requires an adjudication in the FBDC on the issue of whether the
MHA Tribal Business Council violated the Indian Civil Rights Act in a specific
instance and whether the relief awarded by the FBDC was injunctive relief. If the
FBDC finds no Indian Civil Rights violation, the limited, qualified waiver of sovereign
immunity does not apply. That had not occurred as of the date the appeal was filed.

The Motion for Reconsideration is hereby Denied.

Itis soOrdered thlsglﬁﬂ’day of March, 2025.
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KELLY A. TONER
JUSTICE
MHA NATION SUPREME COURT

MICHELLE RIVARD PARKS
CHIEF JUSTICE
MHA NATION SUPREME COURT

JAMES MAXSON
JUSTICE
MHA NATION SUPREME COURT

JOHN MAHONEY (recused)
JUSTICE
MHA NATION SUPREME COURT
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